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In the Supreme Court of-t- he

Hawaiian Islands.

Septembek Term, 1S95.

EDMA O. TKOUSSEAU, VS. BKCCE CART-WKIOlf-

AND HUOII Jl'lNTYKE,
EXECUTOKa OF THE WILL OF

OEOKOK l TROUSSEAU, DECEASED.

Before jddd, c J., frear, j and e p.

dole, eq., a Member of the Bar
in place of Mr. Justice bickf.rton
absent from illness.

The agreement suel oil an! set forth in the
opinion of the Chief Justice is support-
ed by a sullicicnt consideration.

It was both made and to be performed in
' this countrv although executed by one

if the parties thereto in I'ans France.
The capacity of a married woman to con-

tract is governed by the lex loci

A separate wife domiciled in a foreign
country mav contract with her hus
band in this country.

A widow ma sue the representatives of
her deceased liuslianu upon a va.iu
contract made with him.

OPINION OF THE COURT, BV JUDD, C J
This action is aarunipsf t by Mudume

Eiima G. Trous-ea- u, wulowof the late
George l Trousseau, against his Ex
editor upon a contract in writing,
made in 1SS2, signed by plaintiff" in
Pari-- , France, on the 10th June, and
in Honolulu on the 13th July by G
Trousseau, the decedent. The agree-
ment is in the Freccd language, of
which an English translation is fur-
nished, as follows:

"It has been agreed and arranged as
follows between the undersigned, Mr.
George 1'hilllpe Ttouaienu, living at
Honolulu, Sandwich Islands of the
one part, and Madame Etlma Gene-
vieve, living at Paris, boulevard Haus
maun, No. 01 having been married,
but now separated from the
George Trousseau, of the other part:

ARTICLE 1.

Mousieur Trousseau admits as abso-
lutely correct the account of the
claims hui! demands proved by

on the 11th of March,
16S2, which taid account amounts to
the sum of one hundred and fifty
tboU'aud, eight hundred and sixty-fiv- e

francs and fifty ceutimes.

article 2.

Monsieur Trousseau engages to pay
immediately to the French Consul at
.Honolulu, to the credit of Madame
Trousseau's account at Paris, a sum
sullicient to form a capital of twenty
thousand franc, payable at Paris in
French money to Madame Trousseau
upon her receipt for the same.

article 3.

Monsieur Trousseau engagrs to pav
henceforth upon t' e same conditions
on the first day of January of each
year, and for the first lime on the
1st day of January, 1SS4, fo the French
Consul at Honolulu, a Mini sullicient
to form a capital of live thousand
francs, payable at Paris each year in
French money to Madame Trousseau
upon her receipt for the same

This sum of five thou-an- d francs is
considered and regarded as interest on
the capital of one hundred and thirty
thousand eight hundred and sixty-fiv- e

francs and fifty centimes, whfcti will
remain due from Mous. Trousseau to
Madame Trousseau alter the payment
of the sum of tweuty thou-an- d fraucs,
of which mention has been made
above

Miu. Trousseau engage, if liN cir
cumstauces allow him and as sobn as
they allow him, to discharge the total
amount of his debt to Madame Trous-
seau, by paying over to her the capiul
which will leinuin duo to her:

As soon as this capital is reduced to
one hundred thou-an- d fraucs, the an
nual sum of live thousand fraucs set
tied as above, will decrease in propor-
tion as the total debt in extinguished,
this annual sum of five thou-an- d

francs commencing from this period
belug considered a-- the interest at the
legal ratlin France, namely, live per
cent, of this capital of one hundred
thousand fraucs.

ARTICLE 4.

In cae of the death of Madame
Trousseau, Mousieur lVoust-a- under-
takes to perform the preceding obliga-
tions on behalf of his to sous.

article 5.

If Mousieur Trou eau should leave
Honolulu, he undertakes to notify the
Freuch Consul of the place where he
proposes to establish his new resi-
dence.

article G.

Upon these conditions and immedi-
ately after the first payment to
the French Consul at Honolulu of the
sum sullicient to form a capital of
twenty thousand fraucs, payable at
Paris in French money, Madame
Trou-sea- u undertakes to discontinue
forthwith the proceedings instituted
by her against Mons. Trous-ea- u at
Honolulu, and to withdraw the

made by her before the court of
Hawaii.

article 7.

The present articles of agreement
should be pel formed in good faith on
the part ol both parties, nod in the
eveut of non-paym- of any of the
sums above uieutloued at the date
when it falls due. Madame Trousseau
will be at liberty to renew the pro-
ceedings upon the mere information
which shall have to her by
the French Consul at Honolulu, that
the sum of money has not been paid
at the date uhen it fell due.

This agreemeut is made in three
originals, one for Mons. Trousseau,
the second for Mine. Trousseau, and
the third for the Bureau of the Freuch
Consulate at Houolu u.

At Paris, the tenth day of June, A.
D. 1SS2, for Mme. Trousseau, and at
Honolulu the thirteenth day of July,
18S2, for Mons. Trousseau

In appioval of the foregoing instru
rueut. (Sgd.) E Trousseau,

nee Vaunois.
Iu approval of the foregoing instru-

ment. (Sgd.) G Trousseau."
The bill of particulars claims.

amount of principal due and unpaid
as per the agreement executed by de-

fendant July 13, 1SS2 $26,173 -- and
interest on the said sum from 1st

HAW.Vlt.V3: GAZETTE: FRIDAY, NOVEMBER g,
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January, 18W, at 5 per cent,, $115S 16;

total, S27.331 16.

The complaint, after pleading the
agreement, sets out infer alia that
the decedent, in pursuance thereof,
r.tii tiioHimi of five thousand francs
annually to the plaiutifr to the end of
the year 1593, bat paid nothing on the
principal sum 01 one uuumcu iuu
thirty thousand, eight hundred and
fdxtv five franc-- and fifty centimes
That the agreemeut declared on was
made In consideration that the plain
tiff would forbear to proceed in a cer
tain action then pending in me su-
preme Court of the Hawaiian Island-- ,
hrnnrrht bv her airaiiist said George P.
Trous-ea- u to recover the of $37- ,-

862 2S then due, owing and
payable by the said George P. Trous-
seau to plaiutifr upon the judg
ment of a Freuch Court, aud that
plaiutifr, upon the execution and de-

livery of said agreemeut, discontinued
her said action, and that at the date of
the agreemeut declared on she (plain-
tiff) was separated from her s.Ud hus-

band by decree of a Freuch Court, and
said decree was, and until his death
remained, iu full force and effect, aud
that by the law of France and also by
the law of Hawaii, at the date of said
agreement, plaintiff had the right to
make contract- - aud bring Suits there-
on iu her own name as if she were a
feme sole.

Tlie ilelenoants executors luierposeu
a demurrer, alleging as grounds:

1. The complaint is lusulllcient in
law.

2. The agreement sued on is void
for want of a good, sullicient and val
liable consideration.

3. The alleged contract sued on is
Inoperative aud of no effect, being an
attempted contract between nusuauu
and wife.

The demurrer wa9 sustained by Cir-

cuit Judge Cooper, on the grouud
(first) that the agreemeut does not
show any consideration for the prom
ise to pay the principal sum,
but only the interest, a

bv plaintiff upon Mous
Trousseau's promise to pay interest
which he was bound to pay without
any new promise aud (second) becau-- e

the parties beiu separated but not
divorced, the statute of 1SSS, would
not authorize a suit by the wife
against her husband or his personal
representatives.

The law is well fettled tliat forbear
auce to exercise a right Is a good con-
sideration. "A valuable consider-
ation, iu the sense of the law, m.iy
consist iu some right, interest, profit
or beuellt accruing to the one party or
some forbearance, detriment, loss or
responsibility giveu, suffered, or uu-tak- en

by the other." Currie vs. Misa
10 L. R. Exch 162

"The consideration upon which an
assumpsit shall be founded must be
for the benefit of the defendant or to
the trouble or prejudice of the plain- -

till. Ami tneretore a promise in con
sideration of the forbearance of a suit
is tioodr for that is for the benefit of
the defendant, tho' the action is not
discharged." 1 Comyu's Digest p.
196

Prof. Langdell in hi notes to select
cases Part II p. 1022 finds that "detri-
ment to tho promisee is a universal
test of the sufficiency of cousldera
tion ; i. e. every consideration must
pos-es- s this qualit3, aud, possessing
this quality, it - immaterial whether
It is a benefit to the promisor or not."
Te-te- d by this rulel find that it was
a detriment to Madame Trou-sea- u

(the promisee) to give time to Mous.
Trou'-seau- , to pay the remainder of
principal debt "as soon as circum-
stances would allow" (i. e. "when
able") aud the taking of interest an
Dually at leas than the Hawaiian rate.
I hold therefore, that Mons. Trous-
seau s assumpsit was upon valuable
considerations and the agreemeut iu
this ct was good. This grouud of
demurrer cannot be sustained.

The remaining question i- - whether
thecontiact itself is inoperative and
void, as having been made between
hu-ba- and wife, who though hepar--
attd by judicial decree, were not
divorced.

The interesting inquiry whether the
validity of thi- - cou'ract should lie
tested by French or Hawaiian law be
comes pertinent. The contract wa- -
made in 1SS2; the Married Woman's
Act of 1SSS has, therefore, no effect
upon it. The contract must be tested
by the law in force at the time it was
made, whether lTeiicli or Hawaiian
I am of opinion that it must be judged
by Hawaiian law.

The contract was drafted here. It of

110 significance that it was iu the
Freuch language; H might have
been written iu any other lan
guage. The domlcil of Mous.
trousseau was here, and the suit
auaiust him was pending iu this
Court. The contract was to be per-
formed here. Mons Trousseau did uot
engage to piy Madame Trous-e- u iu
Larls. He bound lilinsell to pay to
the French Consul at Honolulu a cer-
tain sum which would be equal to five
thou-an- d franca iu Paris. This mean-th- at

if the payment of one thousand
dollars here would not be sullicient to
net 5000 francs iu Paris, he must bear
the exchange; in case he removed
from Honolulu, iu was to notify the
Consul of the place where lie proposed
to his new residence. The
"mere information" to Madame
Trousseau by the French Consul at
Honolulu that any of the sums agreed
by Mons. Trousseau to be lid were
not paid when due, authorized Madame
Trousseau to revive the suit. The
Consul here was to judge whether the
contract had been broken.

When tested by the rule that the
place of the performance of the con-
tract is to be determined by the in-

tention of the parties, we find that the
place of the performance was to be at
Honolulu, and the contract i- - to be
governed by Hawaiian law. Having
thus held, it is unueces-ar- y to consider
whether the Freuch law is well plead-
ed iu the complaint.

Is this coutract void? By the com-
mon law it would be, as beiug made
between husband aud wife. Bur a
decree of divorce a mensa et thoro
had been made. Madme Trousseau
was a "separated wife."

Our Hawaiian statute defining the
status of sucti a woman is peculiar. I
do uot find any similar statute iu
other countries. See Dean v. Rich-
mond 5 Pick. 561. The statute reads
(Sec. 1339 Civil Code. Comp. Laws, p.
440): "Whenever a decree of separa
tion is granted, the decree snail nave
the effect, during such separation, to
reinstate the wife, whether the wrong-
doer or uot, In the right to sue or be
sued, to alienate aud convey property,

to make contracts aud to do all other
acts as if she were acmc sole."

Separation from bed and board be-

ing a relief to married persona under
certain circumstances, created by
statute, the statute must control. The
separated woman is not forbidden by
the statute to make contracts with
her husband. This character of con-

tracts is uot excepted, as in the Mar-

ried Women's Act of 1SSS.

I find the statute broad enough to
allow the separated woman to con-

tract with her husbaud.
This construction is in accord with

the modern policy of the treatment of
woman. If she is separated from her
husband by decree of Court she ought
to have power to make contracts with
every one, uot excepti uglier husband.
The statute says that the decree shall
have the effect to "reinstate" her in
thpse rights as if she had not been
married.

Very many Courts have held that
where the Married Women's Acts
allow the wife to have "sole con-

trol" of her separate property
or "to act as a feme sole," she may-su- e

even Uer husbaud with respect to
it. Wrinht v. Wright, 54 X. Y. 437;
Whitney v Whitney, 49 Barb. 319,
Scott v. Scott, 13 Iud. 223; tmerson
v. Clayton, 32 111., 493; aud may re-

cover against him In ejectment, Wood
v Wood, 83 X. 1 . 57o. The opposite
view is in Small v. Small,
129 Perm. 366.

If the right of a married woman,
separated from her husband, to cou-
tract with him and to sue him, Is lim-
ited to coutracts and suits concerning
her teparate property, the case before
us seem- - to be of that character. A
Freuch Court had adjudged Mons.
Trousseau to be indebted to his wife iu
the large sum mentioned. The judg
ment was, therefore, her separate
property, and the brought -- the suit
here to enforce it.

The exception- - are sustained and
the demurrer is overruled.

The ca-- e is sent back to the Circuit
Court, First Circuit, for further pro-
ceedings.

Honolulu, Oct. 29, 1S95.

OPINION OF FREAK, J.
While I concur in the conclusion of

the Chief Justice, aud to the general
Iiue of thought pursued by him, yet I
desire to state my views somewha
differently, though I shall do so but
briefly, ina-muc- h as he has so fully
stated much of the law bearing upon
the case. I shall con-id- er iu order
each of the five questions which, iu
my opinion, must be decided iu dis
posiug of the exceptions.

First, the argument against plain-
tiff's capacity "to bring this actlou,
based as it is upon asupposed absence
of statutory authority for suits by a
wife against her husband, is sulli
cieutly answered by the mere state-
ment of the fact that the action was
brought neither by a wife nor against
a Husband, but by a widow, a feme
sole, anaiust certain third parties,
executors.

Secondly, was there a sullicient con-
sideration for the promise sued on,
namely, that of .Mons. Trousseau

A consideration Is to be distin-
guished from a condition, and a con
siderattou con-istin- g of a promi-- e to
perform is to be distinguished from a
consideration consisting of perform
auce.

Iu this case the coutract is some-
what itiartiticially drawn, but it seem-t- o

be bilateral, consisting of mutual
promises, those on each side being
collectively thecon-ideratio- ii for those
011 the other -- ide. The
for Mous. Trousseau's promises was
apparently MadameTrouuseau'sprom-i-t-- s

to discontinue her suit upon cer-
tain couditious aud to forbear renew-
ing proceedings upon certain other
conditions.

There may be ground for argu-
ment that the instrument iu
qu-tio- n contains two or more un-
ilateral contracts, Mons. Trousseau's
promises being considered as made
upon condition that his wife should
peiform certain things, in which ca-- e

upou her performance thereof the con
ditioii ripened into a

in eituer ca-- e ills promises, were
ma i for a sullicient con-ider- u
either her promise or her perform
ance.

If the coutract was bilateral, it is
unnecessary to consider now how far
the performance of each promise was
dependent upou the performance of
the other. If there were two or more
uuilaleral coutracts, it is uuuecessay
to say, whether there was a sullicient,
couslileiatiou for her promise-- , for the
-- uit is not brought on her promi-e- s,

but on his I am, however, of the
opinion that there wa- - ample cou- -
suleratiou for her promises.

Thirdly, by what law is the validity
of the contract to be determined so far
as this depends upon the status of the
plaintiff as a separated wife at the
time the contract was made?

That the validity of a coutract, iu
so far as this depends upon the nature
or form of tile contract itself, is gov
erued by the lex loci contractus, is so
well settled as 10 need no citation of
authority -- ubject always, of course,
to iiiequaiuicatlou mat tile coutract
mu-- t not be immoral or unjust or un- -
jurinus to the country or tue citizen- -
01 tne country 111 which rights under
it are sought to be enforced.

But iu so far as the validity of a
contract rests upon the status of a
party thereto, there is considerable
diversity of opinion iu respect to the
law which should govern. The con-
tinental European jurists as a rule
maintain that the lex domicilii
should govern. In England the ques
tion seems to be somewhat d.

Iu the United States, there has been
some leaning towards the European
doctrine, as lor instance, in Matthews
v. Murcuisou, 17 Fed. Rep. 76O, iu
which, however the statement of the
Court that the lex domicilii con-
trolled as to the ability of a married
womau to contract, may perhap- - be
regarded as obiter dictum, inasmuch
as the locus domicilii in that case
was also the locus contractus. See
also 3 Am. & Eug. Euc. of Law 573.
But it may now be considered as set-
tled by the decided weight of author-
ity and, it seems to me in consonance
with the better reasons, that the lex
loci contractus is generally to govern
questions of capacity to contract as
well as questions of tne validity ot the
coutract itself. See the leading case
of Millikeu v. Pratt, 125 Mass. 374,
for a discussion of the authorities and
a lucid statement of the arguments
pro and con, by Chief Justice Gray.
now a justice oi tue supreme Uourt
of the United Slates, see also R03S

R.',b ? cfXr1' Grahain v National
m' RiiNv",8??5 Nixonv Hallev-i- f

rrlhtv- - Rington, 41J I &
vl holmes v. 55so.

8n0t?' 9Tnf' of Law". Sec. 103;Whar., Laws, Sec. 120.fourthly, in this case, which is thelocus contractus, France or Hawaii,by the lawof which the capacity ofthe plaint ff to make the coutract inquestion should be determined?
The locus contractus, that is, theseat of an obligation, may be eitherthe focus celebrationis or the locus

solutionis, the place where the cou-tract is made or that where it Is to beperformed. Whether It is one or theother in any particular ca-- e Is a ques
tion of fact rather than of law- -a ques-
tion chiefly of the inteutiou of the par
ties. For the validity of "a coutract
Is governed by the law with a view-t-

whic it was made." In general
in the absence of any thing showing acontrary intention, the locus celebra
fronts is to be regarded as the locus
contractus, but if the contract is to be
penormeu eiewhere, this is regarded
as strong aud In some cases conclusive
evidence that the contract was made
with reference to the lex loci solu-
tionis. For a clear statement of thelaw and references to the authorities
upon this phase of the case, see Pritch-ar- d

v. Norton, 106 U. S. 124.
In the preseut case, I Mud that the

contract was both made and to be per-
formed in this country, and hence
there is no occasou to coustder any
conflicting views as to whether the
lex loci celebrationis or the lex loci
solutionis should govern for they are
identical in this case.

In the first place the contract was
made here. This is clear both from
the contract itself and from the plead-
ings.

The contract was executed by Ma
dame Trou eau iu Paris, June 10,
18S2, and by Mons. Trousseau at Ho-
nolulu, July 13, 1SS2. But it must be
regarded as completed as a biuding
coutract at the same time aud place,
at least, if it lie considered as one bi-

lateral contract. And, since it cannot
have become a contract until there
was a meeting of the miuds of the
parties, it mu-- t be considered as hav-
ing become biudiug at the time and
place where it was last executed, that
is, at Honolulu, the assentof the party
first executing being deemed to con-
tinue uutil execution by the other
party. If there were two uuilateral
contracts, then there can he no ques
tion that the promise sued on, that is,
Mous. Trousseau's was made here

The pleadings also show that the
coutract was made here, for the agree
ment is uescrineu 111 tue declaration
as "made aud signed by the said de
cedent on the 13th of July, A.D. 18S2,"
at which time the document was exe-
cuted by him at Honolulu.

Iu thesecouii place thecoutract was
to be performed heie. On Madame
Trousseau's part, performance, uame- -
ly, discontinuance and forbearance,
was to take place here. On Mous.
Trousseau's part his admission of the
correctue-- H of the claim agaiust him
was made here; Ills payments were to
be made to the Freuch Cousul
here though payable ultimately in
Paris; failure on his part to pay
the Consul here is expressly
made a breach of the contract;
payment by him to the Cousul
here would be performance on his
part whether the money ever reached
Paris subsequently r not; iu ease of
his departure from Honolulu, he was
to uotify the on-- ul here of nis pro-
posed new resilience, and, presuma
lily, continue to remit to the Const. I

here. It may be that the remote mat
ter for the settlement of which this
agreement was made was the decree
ot tlie Freuch Court, or mime other
matter having its seat in France, hut
this alone, if shown to be u fact,
would not control the other circum
stances of the case, while on the other
hand, the immediate matter for th
settlement of which the agreemeut
was made was the suit in the Hawai-
ian Co int.

Listly, under Hawaiian law, in
18S2, could a separated wife make a
contract of this kind with her bus
band? It is provided in Section 1339
of the Civil Code that "Whenever a
decree of separation i- - granted, the
decree shall have the etl'ect, during
such separation, to reinstate the wife,
whether the wrong-doe- r or not, in the
right to sue or be sued, to alienate
aud convey property, to make con
tracts, audio do all other acts as if
she were a feme sole." The question
is, whether tins statute is to be con-
strued as authorizing contracts with
any person, accord lug the plain and
natural meaning of the words, or as
excepting by implication contracts
with a. husband.

The statutes elsewhere most similar
to tlie statute now iu question aud
which have beeu the subject of judicial
construction are the ed married
women's acts. Under these acta there
seems to be a great preponderance of
authority iu favor of the view that a
married woman, even though not
separated from her hu-bau- d, may sue
him in matters respecting her separ-
ate property, on the grouud that such
power to sue is neces-ar- y to secure to
her the eiijoymeut of her property aud
effectuate the purpose of the statutes.
The debt which was the basis of thi"
agreement was the wife's separate
property, anil, therefore, it would seem
that she could sue Iiim for it. Could
she not equally well arrange with him
for the settlement of the claim peace-
ably? Does the policy of the law re
quire that a wife should enforce her
rights auain-- t her husband by litiga
tion rather than by agreement?

But to reason more directly, the
married women's acts elsewhere gen
erally authorize a wife to contract as
a feme sole only with reference to her
separate property. If, therefore, such
acts authorize her to coutract with
her husbaud with reference to her
separate property, it may logically be
Inferred in ttie present case that the
statute in question authorized the con
tract in question, not only because the
subject matter of the contract was the
wile's separate property, but because
our statute is broader in that it is not
confined to contracts respecting separ
ate property, and also because there is
much more reason for allowing a sep-
arated wife to contract with her hus-
baud than there is for allowing one
who is not eeparated to do so.

While there - much difference of
opinion upon this point, yet the pre-
ponderance of authority, as well as the
plain meaningof the words of the stat-
ute, and the Doliev of the law at its
present stage, support the view that a

-
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statute authorizing a married woman
to contract "as it sole" or "as a feme
sole," or as if unmarried." as variously
expressed, authorizes her to coutract
with her husbaud. See Allen v.
Hooper, 50 Me. 371; s'avage v. Savage,
80 Me. 472; Albin v. Lord, 39 N. H.
196; Beard v. Dedolph, 29 Wise 126;
Hamiltou v. Hamilton, S9 111. 349;
Tomlinsou v. Matthews, 9S III. 178;
Robertson v. Robertson, 25 la 350;
Williams v Harris, 54 N. W. (N. D.)
926; In re Kinkead, 3 Biss. 405; Bank
of America v. Bank-- , 101 U. S 240.

The exceptions, therefore, should be
sustained and the demurrer over-
ruled.

Honolulu, Oct. 29, 1S95.

OPINION OF E. P. DOLE, ESQ.

I concur in the opinions of Chief
Justice J udd aud Justice b rear, first,
that there was a sufficient considera-
tion for the contract; second, that its
validity depends upon law existing
when it was made; third, that when
tliir. contract was made, a married
woman Judicially separated from her
hu-ba- was empowered by Hawaiian
law to make such a coutract with
hlra; aud fourth, assuming that it is a
Hawaiian coutract, that she cau main-
tain an action thereon in Hawaiian
courts against the executors of bis
Wil.

Notwithstanding the able and very
carefully considered opiuions of Chief-Justi-

Judd and Justice Frear, I am
uot entirely sati-tle- d that the contract
is Hawaiian, rather than French; but,
as I am satisfied that its validity
under the French law I sutticiently
well pleaded, my conclusion, for the
purposes of this case, is the same
whether the contract is French or Ha-
waiian.

I think that the exceptions should
he sustained and the demurrer over-
ruled.

A. S. Hartwell and W. L. Stanley
for plaiutifl.

J?. M. Hatch and L. A. Dickey for
defendants

Honolulu, Oct. 29, 1S95.

In the Supreme Court of the
Hawaiian Islands.

September Term, 1S95.

Republic of Hawaii vs. Lee Yick.

Before Judd. C.J., Bickerton and
Frear, J.J. Submitted upon Briefs.

On a charge of having opium in possession
it U not incumbent upon the prosecu-
tion to prove facts snowing that its
possession by defendant was unlawful.

Acts 12 and 77 of the Provisional Govern-
ment restricting the impoitation and
sale of Opium and preparations there-
of are not unconstitutional.

OPINION OF TUE COURT BV JUDD, C J.
The defendant was convicted iu the

Circuit Court First Circuit at the last
term thereof of tlie offeuse of having
opium unlawfully in posse-sio- u The
:se come- - to u- - on exceptions to the

pre-idl- Juiiire's refusal to charge as
requested by defendant attorney aud
to the ctiare of the Court hs given.

The main que-tio- n ralstd i- - whether
the prosecution was bound to prove,
ou tills charge, such nets as would
show that tlie po of the opium
by defendant was unlawful. The trial
Judge held that tlie prosecution was
not required to prove a uegative i. e ,

that ttie opium was not obtaiuedfrom
the Board of Health, etc , and that it
was incumbent upon the defendant to
show, if he could, that bis possession
of the opium was lawful.

So far as the publiu is concerned
opium is contraband. Its import-tio- n

and sale are forbidden by law Only
the Board of Health cau import i.
and for medicinal purposes uly.
Physicians only can obtain it from the
Board of Health, and can. n- it
only medically. See Acts 12 and 77 of
the Provisional Government.

In 1S65 thi- - Court held, iu Rex. v.
Gillinghaui, 2 Haw 750, that where a
per-o- u ts charged with selling spiritu
ous liquors without a license the bur
den of proof was upon him to show
that he had a license, rni- - rule was
based upou the proposition that where
the subject matter of a negative aver-
ment lies peculiarly within the
knowledge of the other party the
averment is taken as true unless dis
proved by that par y. Id and cases
cited.

This principle has been followed in
for uuliceu-e- d sale- - of

liquor and the same principle applies
to the importation, sale ami posses
sion of opium.

If the defendant In this case ac-

quired possession of the opium from
the Hoard 01 tieaun or inrougu omer
lawful channels It was a fact peculiarly
within his kunwledtse and he should
have shown it. This principle doe-n- ot

violate the presumption ot inno
cence uutil proved guilty. There are
often tacts in connection with the
proof of the oossession of opium that
show that it was unlawful. We held iu
Prov. Gov't, v. Gertz, 9 Haw. 293,

that the unexplained presence of
onium in defendant's other coods wa- -
primafacie evidence of his intent to
import the same &ee ai-- o nex v. ah
Sinir. 5 Haw. 653. We And no error
in the Judge's rulings and charge on
this point.

Tne above is the only point en-

larged upon in defendant's brief,
but there is also an exception
taken to the trial Judge's over
ruling the objection made that the
law under which he was charged
is unconstitutional. The constitu-
tionality of an opium law similar in
terms to the present was the subject
of discus-io- n in Rex v. Yatsing, 3
Haw., 672, and the statute was upheld
though attacked upou grounds similar
to those preferred in this case. Upon
the subject of the title to an Act of
the Legislature, we tefer to In re
Walker. 9 Haw., 172-- 3.

We therefore overrule the excep-
tions

A. W. Carter, Deputy Attorney-Gener- al,

for prosecution ; E. P. Dole
for defendant.

Houolulu, October 28, 1S95.

Good advice: Never leave the house
on a journey without a bottle of
Chamberlain's Colic, Cholera and
Diarrhoea Remedy. For sale by all
dealers. Benson, Smith & Co., agents
iorH. I.
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POWELL'S
MM of ANISEED
WILL CURE YOUR COUCH.

THE WOULD OVER, THE RECOG-
NISED COL'OII REMEDY. lt Immrao ultttuougtitiul IS wtjrbi iol cate- us tnutlmabl Tmlu.

OA f)f)r) CHEMISTS SELL IT.

Those who havo not already Klvon It a
trial should do so at once.

IX PALACE ASD COTTAOE AUK T VonXt TtMim
o( AnlxMd is th oil and unexcelled CUlllll UE1HJDT.
Its Unre esle throughout tho whole cirUllei world pro-
claims Its great worth.

THE PnLEGM IMMEDIATELY.LOOSENS QCICKLT BELIETKD.
SEE TKADE MAKE AS ABOVEOX EACU Wlttri'Ett.

See the words M Tbooias Powell. Hlsckfriars OoeJ,
London." on the Uovemment stamp.

Eefose Imitations. Eitablliaed 1S2L

nn.1 FARMERS WHE.V
SQCATTERS STORES SHOULD SOT OMIT TIU

COCO II CEUEDt.

ros A COUCH,
pOWELL'S BALSAM OF ANISEED.

T70H ASTHMA, INFLUENZA, 4c

BY CHEMISTS and STOREKEEPERS .
SOLD the AUSTRALIAN--

,
SEW ZEA.

LAND AVD CtrE COLONIES.

t Bottles ls.UA and ts.ll
Agents for Honolulu,

IIOLLISTKIt DItCG COMPACT, Ii.D.

AYEITS
Cherry Pectoral

HAS NO EQUAL
.FOIt THE IIAPID OK

Colds, Coughs,
Influenza, and

SORB TECK.OJLT.
It will relieve

tlie most
cough,

soothe tho hi-

ll a in e il mem- -
i raiiu, loosen

I CHERRY i ' J Hie phlegm,
.ml Induce re
freshing sleep.
For tlie cure u(
Croup, rc

Thrurtt, aiut all
the pulmoiiar) trouhli s to wlne.'i tliejomis
are so liable, there it no other remedy so
effective as

Ayer's Cherry Pectoral
HIGHEST AVAHDS AT THE

World's Great Expositions.

MadebxDr.J.CyerXCo..LowelIIa5jVv.

C5rItewirenf chnp imitation Thname
AjriTt Chrrry IVctoral 14 prominent on
the vrnjpT, ami U blown In tlie gUss of each
ot our bottlei.

IIOILISTi:il DRUG COMPANY",

Agents for Hawaiian Islands- -

sSlI CHL0R0DYNE.
i a.', n

Orlflsal an! Oily Genuine.

QOUGHS,
POLDS,

tTS3ji STHMA,

gRONCHITlS.

Dr. J. Collis Browne's Chlorodyne.
SIR W. PAGE WOOD

stated pt'bltcly In court that Dr. J. COLLIS
BROWNE was undoubtedly the INVEN-
TOR of CHLORODYNE, that the whole
story of the defendant Freeman was de-

liberately untrue, and he regretted to say it
had been sworn to. See The Times, July
13, 1864.

Dr. J. Collis Browne's Chlorodyne
Is a liquid medicine which assuages PAIN
of EVERY KIND, affords a calm, refresh-
ing sleep WITHOUT HEADACHE, and
INVIGORATES the nervous system when
exhausted. Is the Great Specific for
Cholera, Dysentry, Diarrhcca.

The General Board of Health, London,
report that It ACTS as a CHARM, one
dose generally sufficient.

Dr. Gibbon, Army Medical Staff, Cal-
cutta, states: "Two doses completely'
cured me of diarrhea."
Dr. J. Collis Browne's Chlorodyne

Is the TPLE PALLIATIVE in
Neuralgia, Gout, Cancer,

Toothache, Rheumatism.
Dr. J. Collis Browne's Chlorodyne

Rapidly cuts short all attacks of
Epilepsy, Spasms, Colic,

Palpitation, Hysteria.
Important Caution.-Th- e Immense

bale of this Remedy has given rise to many
Unscrupulous Imitations.

N. B. Every Bottle of Genuine Chloro-
dyne bears on the Government Stamp the
name of the Inventor, Dr. J. ColliaBrowne. Sold in bottfes is. ijd.. 2s. oi.and 4S. 6d., by ail chemists.

Sole .Manufacturer,
J. T. DAVENPORT,

8 Great Russell street, London, W. C

itaiiuitii.Mi
INCORPORATED,

733 to 741 Mission Street, San
Francisco, California.

BEDROOM SUITS, BEDS,
TABLES, CHIFFOMEBS.

Catalogue sent to the trade only.
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